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Executive Summary
With capital investments on the rise in the oil and gas industry, there’s also more demand for
qualified engineering and construction workers. In order to meet this demand, enterprises
often supplement their in-house teams with contract personnel who frequently perform work
on multiple projects over periods of years. This represents the ‘Buy, Build, or Borrow’ decision
that lies at the center of effective Talent Supply Chain Management.
However, in many companies, there’s growing concern regarding the possibility of nested
contract workers having the ability to claim benefits or make a case for being an employee of
the host company. As a result, some companies are considering putting tenure limits in place.
Unfortunately, this route might not be as effective as intended, and it could have unwanted
consequences such as increased turnover, higher training costs, and a loss of productivity.
Nevertheless, there are several options open to companies that want to leverage contract
workers to their advantage.

Statement of work (SOW) arrangements effectively eliminate any benefits liabilities risk;
yet, companies need to be comfortable outsourcing parts or entire scopes of work and/or
outcome responsibilities.

Alternatively, organizations can use contingent labor and ensure all contracts are formulated
with wording that protects the interests of the host employer. However, this places the
responsibility of ensuring the nature of the work relationship between the employer and the
host company remains highly segmented.
The third option is to embrace co-employment, allowing staffing agencies to work in this
engineering and construction space as the employer while contracting out workers to oil and
gas companies. When done correctly, a healthy co-employment relationship ensures quality,
speed, and productivity while at the same time minimizing risk and potential IP loss.
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Introduction
The recession of 2015 is well behind us, and the oil and gas industry is once again spending
aggressively. Enterprises are making increasingly more and larger capital investments, with
experts predicting a 15 to 20 percent spending increase in 2018 compared to 2017.1 In order for
these investments to deliver the projected ROI, companies need qualified, experienced talent for
their engineering and construction groups.
However, maintaining a totally in-house workforce has several disadvantages, including high
costs and a lack of scalability. For this reason, many companies maintain a nested contract
workforce that possesses the required expertise and company knowledge, while still offering
scalability and cost control. At the same time, concerns have arisen about tenure limits and
workers’ possible rights to benefits, which would add considerably to organizations’ costs
and obligations.
One solution that’s gaining more traction is a contingent staffing model that embraces coemployment—yet there’s still a general wariness of contractors being on assignment for multiple
years with the same host employer. As a result, companies force these resources to disengage
which leads to high turnover and the possible loss of intellectual property (IP).

In this paper, we’ll explore the challenges oil and gas companies face when using external labor,
discuss the various options currently available, and highlight the benefits of co-employment.
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THE RISKS ASSOCIATED WITH NESTED CONTRACT WORKERS

Traditionally, oil and gas companies have benefited from using contracted workers to supplement their in-house
engineering and construction teams. This gives them access to the expertise they need without having the cost
obligations associated with a directly-employed workforce, enabling them to quickly scale their total workforces
up and down as needed.2 Many contracted workers are engaged with these companies for years, which offers the
additional advantage of possessing a high level of company-specific knowledge that contributes significantly to
overall productivity.
However, after the much-discussed Vizcaino v. Microsoft Corp. case in 1997, some corporate functions are
concerned about the rights of long-term contract workers—specifically whether they would be considered commonlaw employees and entitled to benefits if they challenged the terms of their engagement in a court of law. This
verdict would have significant financial implications for companies.
As a result, some organizations consider imposing tenure limits as a way to limit their risk. This may be
unnecessary though, as companies can exclude temporary employees and non-employees from the Employee
Retirement Income Security Act of 1974 (ERISA) regulations by properly drafting their plans. Moreover, tenure
limits don’t offer a fail-proof solution to the benefits issue, as the IRS doesn’t merely consider length of tenure when
determining whether a temporary employee should be classified as a common-law employee. It primarily considers
intent of the parties, as well as behavioral and financial control of the employee by the organization
for which the employee is performing work.
In addition, establishing tenure limits could have undesirable consequences for business outcomes. Companies
would lose their ability to continuously engage the same contractors on projects, which would disrupt operations
and have an adverse impact on productivity and the contractor base’s overall level of company-specific knowledge.3
In an industry already plagued by an inability to meet business objectives within predetermined timelines and
budgets, this could be detrimental.4 At the same time, with more contractors passing through the company, there
would be a higher level of risk in regards to IP loss, since these professionals wouldn’t be reapplying their newlyacquired experience in the same company. Furthermore, training costs would rise, and there would be an increased
possibility of labor shortages.5
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OIL AND GAS COMPANIES HAVE OPTIONS

Now, more than ever, oil and gas companies need to use evidence-based strategic workforce planning to determine
which skills they need and where they can find those skills. This involves not only taking a more scientific approach
to determining which company policies enable success in terms of productivity, efficiency, retention, and risk control,
but also a continuous monitoring of supply in their internal labor markets, as well as the external labor market.6
Considering the growing role of the contingent workforce, oil and gas companies that want to remain competitive
need to embrace the full talent spectrum in their workforce strategies.7 Fortunately, companies have multiple options
to obtain the external expertise they need, as well as bringing existing contract labor into the fold, in a way that
reduces their risk in varying degrees.

First, companies can outsource projects or parts of projects to third party providers—often Engineering,
Procurement, Construction, and Maintenance (EPCM) providers—using SOW arrangements. However, many
companies do not consider this always to be an attractive option, as they’re hesitant to turn over the responsibility
for work outcomes to a third party due to concerns regarding over-dependency and loss of IP. The third party firm
also will likely reassign key talent to other clients—potentially competitors.

Second, they can use contingent labor and task their corporate functional groups with ensuring that the correct
risk mitigation language is included in the contracts. This requires a concerted effort on the part of the company
to include language that accurately defines the company’s ability to engage contingent labor without exposing
itself to benefits claims, especially in the case of continuous project work. It also requires the company to monitor
work engagements to ensure that the terms of the contracts are being met without the nature of the work
relationship unintentionally changing, as this could change workers’ de facto status and rights.

Third, companies can work with a staffing provider—such as a preferred vendor or managed service provider
(MSP)—that embraces the co-employment arrangement. Because the staffing provider, not the client company,
is in fact the contract workers’ employer, it handles everything that falls within the employers’ responsibilities,
including salary and benefits negotiations, training, upskilling, payroll, and performance reviews. The staffing
provider also handles all contractual issues, ensuring that workers sign contracts in which they waive their rights
to benefits from the client company under ERISA, IRS, or any court decisions. Finally, the staffing provider is
responsible for making sure that all the right processes are in place to avoid the pitfalls of co-employment while
at the same time maximizing its advantages.5
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THE BUSINESS BENEFITS OF LONG-TERM CONTINGENT LABOR

Though both SOW arrangements and short-term contingent labor options are possible choices, they each come with
their own hurdles. When managed correctly, however, embracing co-employment and a long-term contingent labor
model offers considerable benefits. A staffing provider will always endeavor to deliver top-quality talent. Because it has
access to a large, qualified workforce, it can deliver workers as quickly as needed to ensure timely project completion.
In addition, it will strive to deliver talent that already has a history with the company—such as former employees and
retirees—so little to no training is required and the organization’s productivity isn’t affected. This is important when
balancing efficiency with effectiveness.7
Additionally, utilizing long-term contingent labor correctly will lead to considerable risk mitigation. Companies
aren’t vulnerable to matters of benefits liabilities, and since they don’t have to deal with high turnover, there’s a
much lower risk of IP loss.
Last, but certainly not least, experienced staffing providers can assist companies in adapting their policies or changing
their approach to labor contracting. A third party staffing company can help ensure the best possible outcomes not
only from the point of view of HR, legal, and procurement, but also from the perspective of the functional groups
that actually use the contract labor. At the same time, when it comes to companies that are trying to create a better
buying or HR environment through long-term contingent labor models, staffing providers bring a wealth of experience
and knowledge of best practices of co-employment in the oil and gas industry. This enables them to guide those
companies as they create the right talent ecosystems for their specific operations and business objectives.

Conclusion
In conclusion, for oil and gas companies looking to minimize their risk, tenure
limits don’t always have the desired effect, especially as they can increase the
possibility of IP loss. Yet companies have several alternatives—and of those
alternatives, long-term contingent labor models offer the most effective way
to ensure quality, speed, and productivity while limiting potential IP loss and
risk in a space where risk isn’t an option.
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